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Court of Appeals of the District of Columbia 


No. 5532. 

Metropolitan Life Insurance Company, a borporation, 
and The Travelers Insurance Company, a borporation, 
Appellants, 

vs. 

Robert J. Hoage, Deputy Commissioner, etc. 


a Supreme Court of the District of Colombia 

Equity. No. 52951. 

Metropolitan Life Insurance Company, a Corporation, 
and The Travelers Insurance Company, a Corporation, 
Plaintiffs, 

v. 

Robert J. Hoage, Deputy Commissioner, U 
Employees’ Compensation Commission, Di> 
lumbia Compensation District, and Oscar .\ 

Defendants. 

United States of America, 

District of Columbia , ss: 

I 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the above-entitled 
cause, to wit: 


lited States 
trict of Co- 
I larkness, 


1—5532a 
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1 Bill of Complaint for Injunction, etc. 

Filed June 4, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 52951. 

Metropolitan Life Insurance Company, a Corporation, 
and The Travelers Insurance Company, a Corporation, 
Plaintiffs, 

v. 

Robert J. Hoaoe, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Oscar M. Darkness, 
Defendants. 


To tin* Honorable Justice- of tin* Supreme Court of the 
District of Columbia, Sitting in Equity: 

The plaintiffs, Metropolitan Life Insurance Company, a 
corporation, and The Travelers Insurance Company, a cor¬ 
poration, respectfully represent to the Court as follows: 

1. Said Metropolitan Life Insurance Company is a cor¬ 
poration duly created under the laws of the State of New 
York, doing business in the District of Columbia, and 
brings this suit in its own right; said The Travelers In¬ 
surance Company is a corporation duly created under the 
laws of the State of Connecticut, doing business in the 
District of Columbia, and brings this suit in its own right. 

2. The defendant Robert J. Hoage is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his official capacity as Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District; and the defendant 
Oscar M. Darkness is a citizen of the United States and a 

resident of the District of Columbia, and is sued in 
2 his own right, as hereinafter set forth. 

3. That heretofore, to wit, on June 3rd, 1930, said 
Oscar M. Darkness was, and for some time prior thereto 
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had been, employed in said District by the said Metropolitan 
Life Insurance Company. 

4. Pursuant to the provisions of the Act of Congress ap¬ 
proved May 17th, 1928, entitled “An Act to provide com¬ 
pensation for disability or death resulting froi^i injury to 
employees in certain employments in the District of Co¬ 
lumbia, and for other purposes”, and of the Act of Con¬ 
gress approved March 4th, 1927, entitled “An Act to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain maritime employments, and 
for other purposes”, said Metropolitan Life Insurance 
Company was insured by a policy of insurance issued by 
said The Travelers Insurance Company, whereby said In¬ 
surance Company undertook and agreed to pay such com¬ 
pensation to the employees of said Metropolitan Life In¬ 
surance Company, and their dependents, as might be law¬ 
fully awarded under the said Acts of Congress for “acci¬ 
dental injury or death arising out of and in the 
such employment; and said policy of insurance 
then was in full force and effect on the aforesaid 3rd day 
of June, 1930. 

f). That on said 3rd day of June, 1930, tin 
M. Darkness, while performing services for the said Metro¬ 
politan Life Insurance Company, sustained a personal in¬ 
jury, resulting in his disability, which injury arose out of 
and occurred in the course of his employment while so en¬ 
gaged as follows: that while said Oscar M. Darkness was 
crossing an allev near the intersection of Seventh and B 
Streets, Southwest, Washington, D. C., he was struck by 
an automobile and as a result thereof suffered a complete 
comminuted fracture of both bones of the right leg in the 
middle third, with the distal fragment <|>f the tibia 
3 displaced medially practically the entire width of 
the bone, and the distal fragment of the* fibula dis- 
placed posteriorly to the same distance; that dijie notice of 
the injury was given to the said Robert J. Doage, Deputy 
Commissioner as aforesaid, as required by law; that the 
said The Travelers Insurance Company furnished the said 
Oscar M. Darkness with medical treatment, etc.j, in accord¬ 
ance with the provisions of the aforesaid Acts o:: Congress; 
that as a result of the said injury the said defendant Oscar 
M. Darkness suffered a temporary total disability for a 


course of” 
still is and 


said Oscar 
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period of thirty-four weeks; that the weekly wage of the 
said Oscar M. Harkness was $(>0.00, working six days per 
week; that his average weekly wage was in excess of $37.50 
per week by reason of which fact the said Oscar M. Hark- 
nesss was entitled to the maximum of $25.00 per week, as 
provided in the aforesaid Acts of Congress. 

6. That such investigation in respect to the above claim 
having been made as was considered necessarv bv the said 
Deputy Commissioner, and a hearing having been duly held 
in conformity with law, the Deputy Commissioner, on May 
15th, 1931, rendered a Findings of Fact and Award as 
follows: 

“United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

Case Xo. 2112-4. 


In the Matter of the Claim for Compensation Under the 
District of Columbia Workmen's Compensation Act. 

Oscar M. Harkness, Claimant, 


vs. 


Metropolitan Life Insurance Company, Employer, The 
Travelers Insurance Company, Insurance Carrier. 

Compensation Order—Award of Compensation. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessarv, and a hear- 
ing having been duly held in conformity with law, the 
Deputy Commissioner makes the following 

4 Findings of Fact. 

That on the third day of June, 1930, the claimant above 
named was in the employ of the employer above named, 
whose address is 1319 F St., X. W\, Washington, District 
of Columbia; that the employer was subject to the provi¬ 
sions of an Act of Congress approved May 17, 1928, en¬ 
titled “An Act to provide compensation for disability or 
death resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other purposes”; 
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that the liability of the employer for the payment of com¬ 
pensation under said Act was insured by the Travelers In¬ 
surance Company; that on said day the claimant herein, 
while in the employ of the employer above named as an 
agent, sustained personal injury which arose out of and 
occurred in the course of his employment and resulted in 
his disability; that while so employed and [standing on 


the corner of a street intersection at Seventh 

N. \V. he was struck bv an automobile and 

* 

thereof suffered a complete comminuted frac 
bones of the right leg in the middle third, wi 


fragment of the tibia displaced medially practically the en- 


of the fibula 
at notice of 
oner and to 
of its occur- 
himant with 
7(a) of the 


tire width of the bone, and the distal fragment 
displaced posteriorly to the same distance; tl 
the injury was given to the Deputy Connniss 
the employer within thirty days after the date 
rence; that the employer herein furnished cl 
medical treatment in accordance with Section 
Act; that the weeklv wage of the claimant at t lib time of the 
injury was $00.00, working six days a week; tqat the aver¬ 
age weekly wage was in excess of $37.7)0 per week and the 
claimant is therefore entitled to the maximum amount of 
compensation allowed in the Act, namely, $25.00 per week; 
that as a result of the injury above described the claimant 
herein suffered temporary total disability fij 
1930, to and including January *27, i93lj 


and B Sts., 
as a result 
ure of both 
h the distal 


5 34 weeks; that as a further result of the injury the 


om June 4, 
a period of 


partial dis¬ 
cs he would 
d leg below 


claimant herein suffered a permanent 
ability equivalent to 10 r ; of such disability 
have sustained had he lost the entire foot ai 
the knee, for which, in accordance with the provisions of 
Section S(c) (4) (15) (19) of the Act, he is entitled to 
17.3 weeks’ compensation; that the claimant jis therefore 
entitled to compensation for temporary totrjl disability, 
under Section S(b), for 34 weeks at $25.00 per week, amount¬ 
ing to $850.00, and in addition thereto, he is entitled to com¬ 
pensation for permanent partial disability, under Section 
8(c) (4) (15) (19) for 17.3 weeks at $25.00 a week, amount¬ 
ing to $432.50, or a total compensation in the amount of 
$1,282.50; that the employer herein has paid compensation 
in the amount of $850.00, and he is entitled to take credit 


therefor; that Attorney Joseph C. Suraei re 


idered legal 
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services in behalf of the claimant herein and his fee for 
such services is approved in the amount of $25.00. 

Upon the foregoing findings of fact the Deputy Commis¬ 
sioner makes the following: 

Award. 


That the employer. Metropolitan Life Insurance Com¬ 
pany, and the insurance carrier. The Travelers Insurance 
Company, shall, pay compensation to claimant herein for 
temporary totals disability and permanent partial disability 
from June 4, 1030, to May 5, 1931, a period of 48 weeks at 
$25.00 per week, amounting to $1,200.00, less compensation 
already paid in the amount of $850.00, leaving a balance 1 of 
$350.00, which amount is due and shall be paid forthwith; 
shall continue to pay compensation beginning May G, 1931, 
at the rate of $25.00 per week, until the full remainder, 
3.3 weeks' compensation, or $82.50, has been paid; shall 
pay Attorney Joseph 0. Suraci for legal services rendered 
in behalf of claimant the sum of $25.00, which amount shall 
be paid out of and constitute a lien upon the unpaid 
G compensation: and shall provide such medical serv¬ 
ices as the nature of the injury and the process of 
recovery may require. 

Given under my hand at Washington, D. C. this fifteenth 
dav of Mav, 193i. 

! R. J. HOAGE, 

Deputy Commissioner, District of Columbia, 

i Compensation District. 


Proof of Service. 


I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, and to Attorney Joseph C. 
Suraci at the last known address of each as follows: 

N:mu\ A«Mrt*ss. 


Mr. Oscar M. Darkness. 1701 LSt., X. W., Washington. I>. C. 
Metropolitan Life Ins. Co., 1319 F St., N.W., Washington, 

D. C. 

The Travelers Ins. Co., Washington Bldg., Washington, 

D. C. 



ROBERT J. HOAGE DEPUTY COM MR. 


7 


Naim*. Address. 

Mr. Joseph C. Suraci, Atty., 1015 15th St., N.W 


, Washing¬ 
ton, D. C. 

AGE, 

nissioner. 


ings of Fact 
that bv rea- 


R. J. HO 
Deputy Com 

Mailed Mav 15,1931.” 

7. That as mav be seen bv the aforesaid Find 

• ♦ 

and Award, said Deputy Commissioner found 
son of said injury sustained, the defendant Osc^ir M. Hark- 
ness has suffered a permanent partial disability equivalent 
to 10 r /c of such disabilitv as he would have sustained had 
he lost his entire foot and leg below the knee, for which 
disability said Deputy Commissioner, in add tion to the 
thirty-four weeks’ temporary total disability, amounting to 
$850.00, which has already been paid by The Travelers In¬ 
surance Company, has attempted to award the said Oscar 
M. Harkness seventeen and three-tenths weeks further com¬ 
pensation at the rate of $125.00 per week, or $432.50, as per¬ 
manent partial disability. 

8. The plaintiffs say that the said Oscar M. Harkness is 

not lawfully entitled to llm aforesaid award of com- 
7 pensation, and that the said award is not in accord¬ 
ance with law, iii that it orders the payment of con¬ 
secutive and double compensation not provided for by law, 
and that the amount of said award is therefore* erroneously 
and unlawfully computed: that in and by said award said 
Deputy Commissioner, in attempting to order ^lie payment 
of permanent partial disability compensation, in addition to 
temporary total disability compensation, has wholly disre¬ 
garded the provisions of said Acts of Congress, which pro¬ 
visions, being in derogation of common law, must be strictly 
construed: that in and by said Acts of Congress, provision 
is made (in cases other than those involving permanent 
total disability) for two concurrent awards, namely, tempo¬ 
rary total disability (Section 8-b) and permanent partial 
disability (Section 8-c) which two provisions are separate 
and distinct, and nowhere in said Acts is there any pro¬ 
vision that an award for temporary total disability may be 
succeeded by a consecutive award for permanent partial 
disability based upon the same injury with the exception of 
the period of temporary total disability in excess of the 
healing periods, provided for in subdivision 22 of Section 
8-c; that inasmuch as the said Oscar M. Harkness was 
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temporarily totally disabled for thirty-four weeks, which is 
two weeks in excess of the thirty-two weeks “healing pe¬ 
riod”, provided in subdivision 22 of Section S-o, he is en¬ 
titled to compensation for this excess two week period in 
addition to 10% of the scheduled period of two hundred and 
five weeks for the loss, or loss of use, of a foot, amount¬ 
ing to twenty and five-tenths weeks, as provided in Section 
8(c-4-15-19), aggregating a total of twenty-two and five- 
tenths weeks in all, and no more; that claimant may elect 
to accept either his temporary total disability of thirty-four 
weeks, or he may accept his said 10% permanent partial 

disability of twenty and five-tenths weeks, plus the 
8 two weeks excess “healing period”, but lie cannot 

claim both; that in and bv the enactment of the afore- 

* 

said Act of March 4th, 1927, Congress substantially adopted 
the Compensation Act of the State of New York, and in 
adopting the system of jurisprudence of the State of New 
York, Congress incorporated it, substantially in the lan¬ 
guage of the State Statute creating it, into Federal legisla¬ 
tion, the provisions of said Section S-c-22 of said Act of 
Congress being taken verbatim from the Compensation Act 
of New York, and Congress must therefore bo presumed 
to have adopted said jurisprudence as it was theretofore 
understood, and applied in the state of its origin: that the 
Courts of the State of New York, prior to the passage of 
the Act of Congress of March 4th, 1927, consistently held 
and interpreted the New York Compensation Act to be that 
an injured employee can claim either temporary total or 
permanent partial disability as suits him best, but cannot 
claim both. For the sake of clarity, the computation of the 
Deputy Commissioner is hereinafter set forth in tabulated 
form, as is also the correct computation, as provided by 
law: 

Deputy Commissioner’s Computation. 

Allowance by Section 8-c—Temporary total. ... 34 weeks 
Allowance bv Section 8-e-4—Permanent 

partial. 205 

Add excess of healing period Section S-c-22 2 

Total compensation time. 207 

Less temporary total. 34 


Permanent partial disability 


173 
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10% of 173 weeks for proportionate loss of usq 
of foot . 


Total compensation 


Correct Computation as Provided by l[iaw. 


17.3 


51.3 weeks 


Allowance for permanent partial, Section 8-c-4 
15-19-22,10% of 205 weeks 


Add excess of healing period, Section S-c-22 . 


20.5 weeks 


22.5 weeks 


ses incident 

the sum of 

■>orarv total 
% 

nasmuch as 


or the claimant can elect to take his full temporary total 
disability compensation of thirty-four weeks, amount- 
9 ing, at the rate of $25.00 per week, to $850.00. 

9. The plaintiffs further allege that they have al¬ 
ready paid the full amount of the medical exper 
to this claim; and have further already paid 
$850.00, covering said thirty-four weeks’ tern] 
disability, at the rate of $25.00 per week; that 
said award contemplates the payment of only seventeen and 
three-tenths weeks’ compensation over and above that which 
the plaintiffs have already paid, which seventeen and three- 
tenths weeks have already nearly elapsed, and \jdll undoubt¬ 
edly elapse long before the merits of this bill| can be con¬ 
sidered by this Honorable Court, the plaintiffs aver that the 
purpose of this bill will be defeated and the plaintiffs 
irreparably damaged unless this Honorable Court, pending 
a final decision in this proceeding, shall pass a temporary 
restraining order and make an interlocutory injunction 
staying the payment by the plaintiffs of tin* said seventeen 
and three-tenths weeks' additional compensation, pending 
the final determination hereof. 

10. Plaintiffs further say that they are without remedy 
save through the interposition of this Honorable Court. 

Wherefore, the premises considered, the plaintiffs re¬ 
spectfully pray as follows: 

1. That process may issue herein directed to the afore¬ 
said defendants, Robert J. Hoage, Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis- 
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trict of Columbia Compensation District, and Oscar M. 
Harkness, requiring them, and each of them, to appear and 
answer the exigencies of this bill, answer under oath being 
hereby expressly waived. 

10 2. That the defendants and each of them be pre¬ 

liminarily restrained and after hearing enjoined 
pendente lite, from enforcing or attempting to enforce the 
aforesaid award of compensation. 

3. That upon final hearing, this Honorable Court may 
suspend or set aside the aforesaid award and deny the 
claim of said Oscar M. Harkness for compensation to the 
extent of the difference between the amount of compensa¬ 
tion awarded the said Oscar M. Harkness, namelv the sum 
of $1282.50, and the amount properly allowable to him 
under law, namely, $850.00. 

4. And for such other and further relief as the exigen¬ 
cies of the case may require, and to the Court may seem 
just and proper. 

METROPOLITAN LIFE INSURANCE 
COMPANY, 

Bv HARRY COLE BATES, 


i Assistant (irurrat Counsel. 

THE TRAVELERS INSURANCE COM¬ 


PANY, 

By THEODORE BRITTON, 

Agent . 

SWINGLE AND SWINGLE, 

By EDWIN A. SWINGLE, 

Attorneys for Plaintiffs. 


State of New York, 

County of New York , ss: 

I, Harry Cole Bates, being first duly sworn, on oath de¬ 
pose and say that I am an officer, to wit, Assistant Gen¬ 
eral Counsel of Metropolitan Life Insurance Company, a 
corporation, the plaintiff herein, and am duly authorized to 
make this affidavit: that I have read, and am personally 
acquainted with, ,the facts stated in the foregoing and an¬ 
nexed Bill of Complaint subscribed by me on behalf of 
said Company, and know the contents thereof; that the 
facts stated therein, upon my personal knowledge, are true, 
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and those stated upon information and Relief, I be¬ 
ll lieve to be true. 


HARRY COLE 


BATES. 


Subscribed and sworn to before me this 1st day of June, 
A. I). 1931. 

[seal. 1 WILLIAM H. BARGES, 

Notary Public, New Yor\c County, 

County Clerk's No. 518. 

Register's No. 2B658. 

My commission expires March 30, 1032. 


District of Columbia, ss: 


on oath de- 


I, Theodore Britton, being first duly sworn, 
pose and say that I am the agent of The Travelers Insur¬ 
ance Company, a corporation, the plaintiff herein, and am 
duly authorized to make this affidavit; that I 
and am personally acquainted with, the facts slated in the 
foregoing and annexed Bill of Complaint subscribed by 
me on behalf of said Company, and know tjhc contents 
thereof; that the facts stated therein, upon njiy personal 
knowledge, are true, and those stated upon 
and belief, I believe to be true. 

THEODORE BftlTTON. 


nformation 


lav of May, 

.ER, 


Subscribed and sworn to before me this 29th 
A. D., 1931. 

[seal.] INEZ L. SCHED 

Notary Public, D. C. 

My commission expires June 10, 1934. 

12 Motion of Defendant Iloage to Dismiss. 

Filed June 10, 1931. 


Now comes the Defendant Robert J. Iloa|ge, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, by his attorney, and moves thisj 
Court to dismiss the Bill of Complaint filed he 
following reasons, to wit: 


Honorable 
rein for the 


1. That the Bill of Complaint filed herein c: 
title the Plaintiffs to any relief in law or equity! 


oes not en- 
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2. That the computations made by the Defendant herein 
as shown by the compensation order set forth in detail in 
Paragraph Six of the Bill of Complaint are in accordance 
with law. 

3. That the findings of fact and award of the Defendant 
Deputy Commissioner, Robert J. Hoage, as shown in the 
compensation order set forth in Paragraph Six of the Bill 
of Complaint are in accordance with law. 

4. For such other good and sufficient reasons as may be 
shown. 

LEO A. ROVER, 

United States Attorney, 
Attorney for Defendant. 
JOHN J. WILSOX, 

Asst. U. S. Atty. y D. C. 

Motion of Defendant Ilarkness to Dismiss. 

Filed August 3, 1931. 


Xow conies tin' defendant Oscar M. Ilarkness, by his at¬ 
torney, and moves this Honorable Court to dismiss the 
Bill of Complaint filed herein for the following reasons, to 
wit: 

1. That the Bill of Complaint filed herein does not en¬ 
title the plaintiffs to any relief in law or equity. 

13 2. That the computations made by the defendant 

Iloage herein as shown by the compensation order 
set forth in detail in Paragraph Six of the Bill of Com¬ 
plaint are in accordance with law. 

3. That the findings of fact and award of the defendant 
Deputy Commissioner, Robert J. Iloage, as shown in the 
compensation order set forth in Paragraph Six of the 
Bill of Complaint are in accordance with law. 

4. For such other good and sufficient reasons as mav be 
shown. 

JOSEPH C. SURACI, 
Attorney for Defendant, Oscar M. Ilarkness. 
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Order Dismissing Bill of Complaint . 

Filed August 3, 1931. 

• #*#**# 

Upon consideration of the Motions to Dismiss the Bill 
of Complaint, hereinbefore filed by the defendants, it is, 
this 3d day of August, A. 1). 1931, 

Adjudged, ordered and decreed, That the sod Motions 
be, and the same are hereby granted, and that the Bill of 
Complaint hereinbefore filed be and the same is hereby dis¬ 
missed. 

Bv the Court, 

JOSEPH W. COX, 

Justice. 

0. K. 

J. J. WILSON, j 

Asst. U. S. Attg. 

0. K. 

J. C. SURACI. 

14 Notation of Appeal, Order Granting Injunction , etc. 

Filed August 3, 1931. 

##*###• 


From the order or decree granting the defendants’ Mo¬ 
tions to Dismiss, and dismissing the Bill of Complaint, 
signed herein the 3d day of August, A. D. 1931, the plain¬ 
tiffs, Metropolitan Life Insurance Company, a corpora¬ 
tion, and The Travelers Insurance Company, a corporation, 
bv their attorneys, Edwin A. Swingle and Ernest A. 
Swingle, in open court, severally note an appeal to the 
Court of Appeals; whereupon the maximum o’ an under¬ 
taking, to operate as a supersedeas, is hereby fixed in the 
sum of $1000.00; and it appearing to the court that unless 
a stay thereof during the pendency of the appeal in this 
case is granted, the questions involved in the above-en¬ 
titled suit will become moot, and the plaintiffs, because 
thereof, will In* irreparably damaged, it is hereby this 3rd 
day of August, A. 1). 1931, 

Further ordered and decreed, That during the pendency 
of the appeal in the above-entitled cause, th6 defendant 
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Robert J. Iloage, Deputy Commissioner, United States 
Employees' Compensation Commission, and Oscar M. 
Ilarkness, defendants in the above-entitled suit, be, and 
each of them is, hereby enjoined from enforcing or at¬ 
tempting to enforce that part of the award mentioned in 
said Bill of Complaint, heretofore made on, to wit. May 
15th, 1931, by the defendant Robert J. Hoage, Deputy Com¬ 
missioner, to the extent of $432.50, representing 17.3 weeks 
of compensation. 

Bv the Court, 

JOSEPH \\\ COX, 

Justice. 

Present in Court when appeal noted: 


15 


Attorney fur Robert J. Hoage, Deputy 
Commissioner, etc., Defendant . 
JOSEPH C. SURACI, 

Attorney for Oscar M. Hark ness, Deft. 

Assignment of Errors. 

Filed August 3, 1931. 


The plaintiffs. Metropolitan Life Insurance Company, 
a corporation, and The Travelers Insurance Company, a 
corporation, haying duly noted in open court an appeal 
from the order or decree entered in the above-entitled 
cause on August 3 V , A. D. 1931, granting the defendants’ 
Motions to Dismiss, and dismissing the Bill of Complaint, 
assign the following errors in the record and proceedings 
in the said cause: 

1. In granting the defendants’ Motions to Dismiss the 
Bill of Complaint. 

2. In dismissing the Bill of Complaint. 

3. In refusing to enter a decree granting the relief 
prayed for by the plaintiffs. 

4. In finding that the Bill of Complaint does not state 
facts sufficient to warrant the relief therein prayed, and 
does not show legal grounds for said relief. 

5. In finding that the compensation order is in accord¬ 
ance with law. 

6. In finding that the computations shown in the com¬ 
pensation order are in accordance with law. 
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rcement of 


ent partial 
isation for 


7. In refusing to find that said compensation order is 
not in accordance with law insofar as it awards and directs 
payments of compensation in excess of 34 weeks. 

8. In refusing to set aside or enjoin the enfo 
that part of said award representing 17.3 wee^s of com¬ 
pensation, amounting to $432.50. 

9. In holding that the defendant Harkness is [entitled to 

compensation for 17.3 weeks for permanj 
16 disability in addition to 34 weeks’ compej 
temporary total disability. 

swingle and swingle, 

By EDWIN A. SWINGLE, 

Attorneys for Plaintiffs. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 3rd day of August, A. D. 1931. 

LEO A. ROVER, 

JOHN J. WILSON, 

Attorneys for Robert J. Hoage, 
Deputy Commissioner, etc., Defendant. 
JOSEPH C. SURACI, 
Attorney for Oscar M. Harkness, Defendant. 

Memoranda m. 


August 20, 1931.—Bond on Appeal for $1000 
Plaintiffs. 

Designation of Record. 

Filed August 3, 1931. 


00 filed by 


idered suf- 
raised on 


Xow come the Metropolitan Life Insurance Company, 
a corporation, and The Travelers Insurance Cjompany, a 
corporation, the appellants in the above-entitlecj cause and 
designate the parts of the record which they desire to have 
included in the transcript, said parts being cons 
ficient for the determination of the questions 
appeal, namely: 

1. Bill of Complaint. 

2. Motion of defendant Hoage to dismiss B^ll of Com¬ 
plaint. 

3. [Motion of defendant Harkness to dismiss Bill of Com¬ 
plaint. 
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17 4. Order or decree dismissing Bill of (’omplnint. 

5. Notation of Appeal, Order Granting Injunction 

during pendency of appeal, etc., dated August 3rd, 1931. 

6. Assignment of Errors. 

7. This designation of record. 

SWINGLE and SWINGLE, 
By EDWIN A. SWINGLE, 

Attorneys for Plaintiffs. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 3rd dav of August, A. 1). 1931. 

‘ LEO A. ROVER, 
i JOHN J. WILSON, 

Attorney- for Robert J. Hoaqe , etc ., Deft. 

JOSEPH C. SURA Cl, 

' Attorney for Oscar M. Hark ness. Deft. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of t In' Supreme Court 
of the District of Columbia, lierebv certifv the foregoing 
pages numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part 
of this transcript, in cause No. 52951 in Equity, wherein 
Metropolitan Life Insurance Company, a corporation, et 
al., are Plaintiffs, and Robert J. Iloage, Deputy Commis¬ 
sioner, &c., et al. are Defendants, as the same remains upon 
the tiles and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
• • 

affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of October, 1931. 

[Seal Supreme Court of the District of Columbia.! 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5532. Metropolitan Life Insurance Company, a corpo¬ 
ration, and The Travelers Insurance Company, a corpora¬ 
tion, appellants* vs. Robert J. Iloage, Deputy Commis¬ 
sioner, etc. Court of Appeals. District of Columbia. Filed 
Oct. 26, 1931. Henry W. Hodges, Clerk. 
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Statement of the Case. 

This appeal arises out of a proceeding in eqijity 
instituted by the appellants to set aside, as notj in 
accordance with law, certain findings of fact $nd 
the award of the Deputy Commissioner, under |the 
Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act by act of Congress made applicable to fche 
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District of Columbia and herein referred to as the 
“District of Columbia Compensation Act/’ 

On June 3rd, 1930, one Oscar M. Darkness, while 
in the employ of the Metropolitan Life Insurance 
Company, which was insured by The Travelers In¬ 
surance Company under the provisions of said Act, 
sustained injuries to the right foot and leg below 
the knee which necessitated him being awav from 
work and temporarily totally disabled from June 
4th, 1930, to January 37th, 1931, inclusive, a period 

of-thirty-four weeks. Bv reason of these same in- 
• % 

juries, said Darkness suffered a 10 per cent perma¬ 
nent loss of use of the foot and leg below the knee. 

The Deputy (’ommissioner awarded him total com¬ 
pensation in the sum of twenty-five dollars per 
week for a period of f)1.3 weeks, amounting to 
$1,282.50, which the Deputy Commissioner computed 
as follows: 

Allowance by Section S (1))— 


temporary total. 34 weeks 

Allowance by Section 8 (c) 

(4)—permanent partial. 205 


Add excess of healing period, 
Section 8(c) (22). 


Total compensation time 207 
Less temporary total. 34 


Permanent partial disa- 

bilitv . 173 

* 

10% of 173 weeks for proportion¬ 
ate loss of use of foot. 17.3 


Total compensation . 51.3 weeks 

Compensation rate per week. $25.00 


Total compensation awarded $1,282.50 
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The appellants contend that this computation is 
erroneous and not in accordance with law and that 
the following is the computation provided for by 
the Act: 

Allowance for permanent par¬ 
tial, Section 8 (c) (4) (15) 

(19), (22), 10% of 205 weeks 20.5 weeks 

Add excess of healing period, 

Section 8 (c) (22). 2. 

22.5 weeks 

Compensation rate per week. $25.00 | 

Total compensation pro¬ 
vided for by Act. $562.50 

This number of weeks being less, however, than 
the temporary total disability sustained in this par¬ 
ticular case, the employee is entitled to receive his 
full 34 weeks' temporary total disability at $25 per 
week, amounting to $850 as provided by Sectijon 8 
(b), which amount has long since been paid the 
said Harkness by The Travelers Insurance Com¬ 
pany. The appellants therefore contend that the 
award of the additional 17.3 weeks’ excess id not 
in accordance with law. 

ARGUMENT. 

Historical Statement. 

All of the various Compensation Acts of the 
States, as well as those of the Federal Governn|ient, 
are of comparatively recent origin. One of the'first 
States to adopt a Compensation Act was the $tate 
of New York. Its present Act went into effect in 


i 

i 
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the year 1914. From time to time there were cer¬ 
tain amendments to it, but none of these amend¬ 
ments, with the exception of the one hereinafter re¬ 
ferred to, has any particular bearing on this case. 

On March 4th, 1927, Congress passed the ‘‘Long¬ 
shoremen's and Harbor Workers’ Compensation 
Act,'’ which Act was nothing more than an adop¬ 
tion by Congress of the Compensation Act of the 
State of Xew York, the latter Act being copied 
almost verbatim. 


On May 17th, 1928, Congress passed the District 
of Columbia Compensation Act by merely adopting 
the Longshoremen's Act in its entirety, so that as 
may be jseen, the District of Columbia Compensa¬ 
tion Act is an adoption by Congress of the State 
Compensation Act of Xew York. 

In 1924, and before the enactment bv Congress 
of either the Longshoreman's Act, or the District of 
Columbia Compensation Act, the Legislature of the 
State of Xew York amended its State Compensa¬ 
tion Act so as to provide extra compensation in 
cases involving "protracted temporary total dis¬ 
ability in connection with permanent partial dis¬ 
ability.", This amendment. Section 15 (4-a) of the 
Xew York Act, was adopted verbatim by Congress 
in the Longshoremen's Act and the District of Co¬ 


lumbia A;ct in Section S (e) 



follows : 


V(22) In case of temporary total disability 
and permanent partial disability, both result¬ 
ing from the same injury, if the temporary 
total disability continues for a longer period 
than the number of weeks set forth in the fol¬ 
lowing schedule, the period of temporary to¬ 
tal disability in excess of such number of 
weeks shall be added to the compensation pe- 
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riod provided in subdivision (c) of* this sec¬ 
tion: Arm, thirtv-two weeks; leg, forty 
weeks; hand, thirty-two weeks; foot, tliirfy- 
two weeks; eye, twenty weeks; thumb, twenty- 
four weeks; first finger, eighteen weeks; great 
toe, twelve weeks; second finger, twelve 
weeks; third finger, eight weeks: fourth rin¬ 
ger, eight weeks; toe other than great toe, 
eight weeks. 

In any case resulting in loss or partial loss 
of use of arm, leg, hand, foot, eye, thumb, 
finger, or toe, where the temporary total dis¬ 
ability does not extend beyond the periods 
above mentioned for such injury, compensa¬ 
tion shall be limited to the schedule contained 
in subdivision (c)." 

In addition to the foregoing subsection, the fol¬ 
lowing subsections appear in all three of the Acts 
above referred to and are involved in the present 
case: 

“Sec. 8. Compensation for disability shjall 
be paid to the employee as follows. * * *: 

(b) Temporary total disability: In case of 
disability total in character but temporary in 
quality 66 2/3 per centum of the overage 
weekly wages shall be paid to the employee 
during the continuance thereof. 

(e) Permanent partial disability: In case 
of disability partial in character but perma¬ 
nent in quality the compensation shall j be 
66 2/3 per centum of the average weekly 
wages, and shall be paid to the employee!as 
follows * * *: 

(4) Foot lost, two hundred and five weeks’ 
compensation. * 

(15) Amputated v ' v leg: Compensation 
for * * * a leg, * * ' if amputated between 
* * * the knee and the ankle, shall be ihe 
same as for loss of a * * # foot. 


* * 
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(19) Partial loss or partial loss of use: 
Compensation for permanent partial loss or 
loss of use of a member may be for propor¬ 
tionate loss or loss of use of the member. 

# * * j y 


Contention of Appellants. 

It is contended by the Appellants (1) that in en¬ 
acting the District of Columbia Compensation Law 
substantially adopting the Compensation Act of the 
State of New York, Congress must be presumed to 
have adopted said Act as it was therefore under¬ 
stood and applied in the State of its origin; (2) that 
prior to the enactment of the District of Columbia 
Compensation Act the Courts of New York con¬ 
sistently held and interpreted the New York Com¬ 
pensation Act to be that an injured employee can 
claim either temporary total or permanent partial 
disability but lie cannot claim both, one to run con¬ 
secutively with and in addition to the other; and (3) 
that section 8 of the District of Columbia Compen¬ 
sation Law itself does not provide for any such con¬ 
secutive or double compensation. 

Federal Adoption of State Legislation. 

A mere comparison of the District of Columbia 
Compensation Act with the Compensation Act of the 
State of New York readily shows that when it en¬ 
acted the District of Columbia Compensation Law, 
Congress adopted the New York Act. This fact has 
been recognized many times by the various Federal 
Courts and in the case of Bethlehem Shipbuilding 
Company vs. Monahan, Equity No. 3281, District 
Court of the United States, District of Massachu- 
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setts, 50 Fed. (2d) 457 (decided May 20th, 1931j), the 
Court said, in speaking of the Longshoremen ’si Act: 


i t' 


I am aware that this statute was clopied 
from the New York statute; and that it has 
been decided by the courts of that State, that 
consecutive awards under subsections (b) 
and (c) are not permissible under it. Mar- 
lioffer vs. Marlioffer, 220 N. Y. 543.” ! 

In thus adopting the Compensation Act of New 
York State, Congress must be presumed to have 
adopted said jurisprudence as it was theretofore 
understood and applied in the State of New York. 
This is clearly shown in the case of Metropolitan 
R. R. Co. vs. Moore, 121 U. S. 558, 30 L. Ed. 1022, 
where in a case coming up from this jurisdiction 
the Supreme Court of the United States, in its opin¬ 
ion, said: 


i i rp 


Flic sections of the Revised Statutes re¬ 
lating to the District of Columbia unde'* con¬ 
sideration, it is admitted, were taken substan¬ 
tially from the New York Code of Procedure 
of 1851, 1852; and it is admitted, also, that, 
by the construction placed upon the language 
contained in section 804 by the courts of New 
York, it includes motions to set aside a ver¬ 
dict against the weight of evidence, as within 
the phrase ‘for insufficient evidence.’ This 
was the very point determined in the cask* just 
referred to, of Algeo vs. Duncan, 39 IN. V. 
313, and in McDonald vs. Walter, 40 |N. Y. 
551. The Supreme Court of the District of 
Columbia, however, in Stewart vs. Elliott, ubi 
supra, declined to follow these decisions of 
the New York Courts, because they construed 
the Code of Procedure of that State so as to 


conform to the previous well established prac¬ 
tice in that State; and it was held that in 
the District of Columbia the case was widely 
different, because prior to the adoption of 
these provisions in tin* Act of Congress the 
well established practice in the District of Co¬ 
lumbia was that which had always been in 
force in the State of Marvland. 

“Instead of construing these new statutory 
provisions in the light of the jurisprudence of 
Maryland previously prevailing in the Dis¬ 
trict in reference to this subject, we think that 
when Congress reorganized the judicial sys- 
teip of the District, by abolishing the old 
courts and by establishing the present Su¬ 
preme Court of the District, with its General 
and Special Terms, and adopted them from 
the legislation of Xew York in substantiallv 
the same language, these provisions are to be 
construed in the sense in which thev were 
understood at the time in that system from 
which they were taken. In other words, we 
think that Congress adopted for this purpose 
the law of Xew York as it was understood in 
Xew York. McDonald vs. Iiovev, 110 U. S. 
619 (28:269).” 

See also, to the same effect, Brown vs. Walker, 
161 C. S. f>91, and The Capital Traction Company vs. 
Hof, 174 U. S. 1, 43 L. Ed. 873. 

Interpretation by New York Courts of New 

York Act. 

The Courts of Xew York, prior to the passage of 
the District of Columbia Compensation Act by Con¬ 
gress, consistently held and interpreted the Xew 
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York Compensation Act to be that an injured em¬ 
ployee can claim either temporary total or pei,ma- 
nent partial disability as suits him best but thajt he 
cannot claim both. For nianv rears the leading base 
on this subject has been and still is the case of Mar- 
hoffer vs. Marhoffer, 116 X. E. 379, ‘220 X T . Y. 543, 
decided by the Court of Appeals of New Yorl^ on 
May 1st, 1917. In that case the employee’s second 
finger was cut off and the thumb and index fipger 
were severely lacerated. In its opinion the Cburt 
said: 

“The injuries to the thumb and fihger 
might constitute temporary total disability 
under paragraph 2 of section 15 of the 'Work¬ 
men's Compensation Law (Consol. Lawjs, c. 
07), for which he would be entitled to Com¬ 
pensation at the rate of 06% per cent. oi‘ his 
average weekly wages, to be paid to him Idur- 
ing the continuance thereof, not to exceed 
$3,500. The loss of the second finger consti¬ 
tuted permanent partial disability, for wjiich, 
under paragraph 3 of section 15, he wjould 
be entitled to compensation at the same irate 
for 30 weeks. j 

“The State Industrial Commission, having 
found that claimant was totally disabled for 
10 weeks from the time of the accident, 
awarded him compensation therefor f^r 8 
weeks; no compensation, except for treattnent 
and care, being allowed for the first 2 \yeeks 
(sections 12, 13). The Commission also 
awarded him compensation for the further 
and additional period of 30 weeks for thd loss 
of the second finger, to begin at the exbira¬ 
tion of the 8-week period. The question is 
whether the Commission properly awarded 
consecutive compensation, first during tempo¬ 
rary disability, and thereafter for the! full 
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period for the permanent injury. The law 
is silent on the subject. The provision in 
paragraph 0 of section 15, that ‘the compen¬ 
sation for the foregoing specific injuries (loss 
of hand, arm, foot, leg:, etc.) shall be in lieu 
of all other compensation,' plainly means ‘all 
other compensation for each of the foregoing 
specific injuries,' and does not by its terms 
exclude compensation for other injuries as 
defined in other paragraphs. 

“In some other jurisdictions more than a 
single period of compensation is specifically 
provided for. The Xew Jersey act (P. L. 
11)11, p. 134) provides (section 14a, as added 
by P. L. 1913, ]). JOT) that compensation for 
all classes of injuries shall run consecutively 
and not concurrently, first *2 weeks' medical 
and hospital services and medicines, then 
compensation during temporary disability, 
then compensation consecutively for each per¬ 
manent injury, the total number of weekly 
payments not to exceed 400. The Massachu¬ 
setts act (St. 1011, e. 751, Sec. 11, as amended 
by St. 1912, c. 571) provides that in case of 
the specified injuries (loss of hand, foot, etc.) 
the amount named shall he paid in addition to 
all other compensation. The Illinois act 
(Laws 1 DIM, p. 341, Section 7e) also provides 
that compensation for the specified injuries 
shall be in addition to the compensation dur¬ 
ing temporary total disability. Nothing in 
our law so provides, or permits the Commis¬ 
sion to begin the period of disability at any 

later date than the fifteenth dav of disabilitv. 

• • 

The theory of the Xew York law is not in¬ 
demnity for loss of a member or physical im¬ 
pairment as such, but compensation for dis¬ 
ability to work made on the basis of average 
weekly wages. ‘ “Compensation” means the 
money allowance payable to an employee’ 
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(Section 3, par. 6). But one rate o^ com¬ 
pensation, 66% per centum of the average 
weekly wage, and one period of compensation, 
are provided for in any given case. Subject 
to the limitations contained in the act, in 
cases of total disability, whether adjudged to 
be permanent or temporary, compensation is 
paid during the continuance of the disability. 
In case of statutory permanent partial dis¬ 
ability, such as the loss of hand, arm. foot, 
finger, etc., the compensation is paid for the 
period named in the schedule. The award 
is to compensate for loss of earning power. 
New York Central Railroad Co. vs. White, 
243 U. S. 188, 37 Sup. Ct. 247, 61 L. Ed. 667; 
Matter of Jensen vs. Southern Pacific Co., 
215 N. Y. 514, 519, 109 N. E. 600, L. R. A. 
1916A, 403, Ann. Cas. 1916B, 276. The com¬ 
pensation awarded the employe is not such as 
is recoverable under the rules of damages ap¬ 
plicable in actions founded upon negligence. 
It is based on loss of earning power * * V 
Matter of Winfield vs. N. Y. C. & H. R. R. R. 
Co., 216 N. Y. 284, 289, 110 X. E. 614, 616 
(Ann. Cas. 1916A 817). Concurrent awards 
and consecutive awards, based on separate 
items of physical impairment, disconnected 
from earning power, alike ignore the funda¬ 
mental principle that the basis of compensa¬ 
tion is a sum payable weekly for a fixed time 
during which the employee is actually or pre¬ 
sumptively totally or partially disabled and 
nonproductive. All compensation actd have 
their foundation on the failure of the common 
law to provide a remedy for accidental inju¬ 
ries where the employer was not at fault, and 
both right and remedv thereunder are un- 

•r? * 

known to the common law. ‘The primary 
purpose of this act was to give compensation 
in those cases where no claim of negligence 
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on the part of the employer could reasonably 
be made." Matter of Winfield vs. X. \ . C. 
& II. R. R. R. Co., supra. It therefore pro¬ 
vides for limited and certain, not full, but un¬ 
certain compensation for the results of an 
injury. If the injury causes death, the wages 
of the deceased are the sole basis of the bene¬ 
fits, except funeral expenses, awarded to his 
dependents. Section 1(5. 

“While it may be urged that the law (Sec¬ 
tion *2) says that ‘compensation * * * shall 
be payable for injuries sustained/ and that 
injuries are recognized by the law which do 
not necessarily impair earning power for any 
fixed period, such as ‘serious facial or head 
disfigurement/ the schedule of compensation 
refers to disabilities (section 15) only, and to 
compensation in case of disability only, and, 
so far as compensation is allowed for injuries 
which do not have anv relation to disabilitv 
for the full period for which such compensa¬ 
tion is allowed, such allowances are the anom¬ 
alies, and not the characteristics, of the stat¬ 
ute. Any loss of physical function detracts 
potentially from earning power, and the Leg¬ 
islature is therefore justified in establishing 
a fixed period of compensation based on a 
specific injury, such as the loss of a finger. If 
the injury detracts more or less from the 
earning power than the period fixed by the 
statute, it may at least be said that the rule 
is simple and the scale of compensation defi¬ 
nite. The word ‘disability’ in the law as we 
read it, therefore, means ‘impairment of 
earning capacity’ and not ‘loss of a member/ 
Limron vs. Blair, 1 SI Mich. 7(5, 147 X. W. 546. 
The Xew Jersey act .which allows compensa¬ 
tion for loss of a member as such (DeZeng 
Standard Co. vs. Pressev, 86 X. J. Law, 469, 
92 Atl. 278, affirmed 88 X. J. Law 382, 96 
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Atl. 1102) plainly rejects tins theory and 
adopts a more liberal one. 

‘‘The entire matter is committed to the leg¬ 
islative discretion (Shanahan vs. Monarch 
Engineering Co., 219 X. Y. 469, 114 N. E. 
795), which has not seen tit to provide for 
concurrent (Matter of Eredenherg vs. Empire 
l : . Rys., Inc., 168 App. Div. 618, 154 X. Y. 
Supp. 351) or consecutive compensation. If 
the act is not sufficientlv broad, in view of 
the fact that it covers negligent as well as 
non-negligent injuries, we may not disregard 
its provisions to deal more scientifically or 
justly with the subject. 

“The order of the Appellate Division af¬ 
firming the award for 8 weeks’ temporary 
total disability should be reversed, and that 
claim dismissed with costs against the Indus¬ 
trial Commission." 

Again, on December 4th, 1928, in the case of Hoff- 
man vs. Chatham Electric Light, Heat and Lower 
Company, 164 X. E. 341, 249 X. Y. 433, the Court 
said: I 


“Under our ruling in MarhofTor vs. Mar- 
lioffer, 220 X. V. 543, 116 X. E. 379, awards 
for injuries mav not properly be consecu¬ 
tive.”' 


This ruling is also recognized in the case of Ep- 
penstein vs. Ogden R. Adams & Co., decided Septem¬ 
ber 20th, 1.928, 230 X. V. S. 714. where the employee 
suffered an injury to the foot and leg below the 
knee, just as in the present case. He was properly 
allowed 51.25 weeks for a 25 per cent permanent 
loss of use of the foot and leg and 28 weeks in Addi¬ 
tion because the actual healing period continue^ for 
that number of weeks in excess of the scheduled |ieal- 
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ing period of 32 weeks, which 32 weeks he neither 
claimed nor was allowed. In other words, in the 
Eppenstein case neither side ever contended that 
temporary total disability could be granted in addi¬ 
tion to permanent partial disability. 

The case of Labi out i vs. John Meehan & Sons, 215 
App. Div. (X. Y.) 607, was decided on March 3rd, 
1926, or, in other words, it was decided subsequent to 
the amendment to the Xew York Act in 1924 and 


prior to the adoption by Congress of the Xew York 
Act and the amendment when it passed the Long¬ 


shoremen's Act in 1927 and the District of Columbia 


Compensation Act in 192S. In this case claimant sus¬ 
tained a 50 per cent permanent partial loss of his 
great toe, bv reason of which he was entitled to 19 
weeks' permanent partial disability. He was tem¬ 
porarily totally disabled for 5L. weeks, the normal 
or statutory healing period being 12 weeks. The 
Court held that claimant could not recover anything 
for temporary total disability because he had al¬ 
ready received his permanent partial disability and 
his actual healing period, or temporary total disa¬ 
bility, did not exceed the scheduled healing period 
of 12 weeks. 


One of the earliest cases to bo decided bv the Xew 
York Courts is the case of Fredenburg vs. Empire 
United Kys., 154 X. Y. S. 351, decided July 1st, 1915. 
In this case the employee sustained injuries result¬ 
ing in the amputation of one foot and other injuries 
not shown to be permanent, which in themselves 
would have disabled him from the time of his injury 
to the date of the award by the Compensation Com¬ 
mission. The Commission awarded him 205 weeks 
for the loss of a foot and 14 weeks in addition for 
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temporary total disability by reason of his 
injuries. The Court held that this was not 
cordance with law and in its opinion said: 


other 
in ac- 


4 4 Making the second award was, we jhink, 
plainly contrary to the intent of the Compen¬ 
sation Law. * * * There is nothing to be 
found in the Act justifying the allowance of 
concurring compensation for temporary total 
disability when the employee is already re¬ 
ceiving a weekly compensation of two-thirds 
of his average weekly wages, or full compen¬ 
sation for total disability. The Act provides 
but the single rate of compensation, to wit, 
66 2/3 per centum of the employee’s average 
weekly wages; and this percentage for a long¬ 
er or shorter period is applicable to all disa¬ 
bilities, whether total or partial, and is the 
maximum compensation provided for by the 
statute. The Act was not intended as a source 
of profit to the employee, or as a means of 
punishment of the employer, who, in Jnany 
cases, is wliollv free from anv fault in con- 
nection with the accident. If concurring 
awards may be allowed, it is easy to see how 
that practice may be carried to such an extent 
as to become very burdensome and unjust to 
the employer and very unfortunate to an im¬ 
provident employee, and to a considerable ex¬ 
tent render nugatory the beneficient purpose 
of the statute.” 

In the following two cases the Appellate Division 
was asked to sustain awards of successive compen¬ 
sation but in each case the Appellate Division jstood 
on the Marhoffer doctrine and refused to sustain 


such awards and held that awards for injuries 
not properly be consecutive: 


mav 


16 


Gefcrs vs. New York Window Cleaning Co., 

230 X. Y. S. 706; 

Rubenstein vs. Pechter Baking Co., 230 N. 

Y. S. 577. 

And these two cases were later affirmed in Hoffman 
vs. Power Co., 249 N. Y. 433. 

Another decision bv the New York Courts ren- 

% 

dered subsequent to the amendment of the New York 
Act but prior to the adoption by Congress of said 
Act and amendment, when it passed the District of 
Columbia Compensation Law, is the case of Hinly 
vs. Brooklyn Heights R. Co., 213 X. Y. S. 321; 215 
App. I)iv. 857, decided January 15th, 1926. In this 
case, which recognizes and follows the Marhoffer 
case, the employee was receiving compensation for 
the loss of her left leg. She also had sustained tem¬ 
porary disability of the right leg. The Court held 
that she was not entitled to any compensation for 
the temporary disability of the right leg. The en¬ 
tire opinion of the Court is as follows: 

“ Award reversed and claim dismissed, with 
costs against the State Industrial Board, on 
the ground that the injury to the claimant’s 
right leg was not proven or found to be other 
than a temporary disability; that this disa¬ 
bility was present during the period when 
claimant was being paid compensation for the 
loss of her left leg; that an award for the right 
leg cannot be appended to an award for the 
left leg, the former to begin when the latter 
ended: that the two injuries constituted but 
one disability to work; that the award for the 
left ,leg was more than $3,500; that the sum 
so awarded and paid must be considered in 
connection with the injury to the right leg; 
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that, so considered, the claimant may not re¬ 
ceive further compensation on account of such 
temporary disability; that the case of Mar- 
hoffer vs. Marhoffer, 220 N. Y. 543, 116 N. E. 
379, precludes the claimant from receiving 
compensation for the injury to her left leg.” 

District of Columbia Act. 

It is respectfully submitted that there is nothing 
to be found in the District of Columbia Compensa¬ 
tion Act justifying the allowance of temporary total 
disability compensation in addition to permanent 
partial disability compensation. On the contrary, 
the only instance where a claimant may recover for 
a greater number of weeks than his permanent par¬ 
tial disability is where it takes a period longer than 
normal for him to recover from his immediate or 
temporary total disability. In section 8 (c) (22) of 
the Act, Congress set up a schedule of the periods 
which it considered the maximum normal length of 
time within which a claimant should, under ordjnary 
circumstances, recover from a given injury. The 
Act then, in the same subdivision, provides that if it 
actuallv does take a longer time for a claimant to re- 
cover than set forth in the schedule, then, and only 
then, he mav recover an amount over and abov^e his 
permanent partial disability, but that this additional 
compensation is to be allowed only for the period it 
takes the claimant to recover from his temporary 
disability over and beyond the periods mentioned in 
the schedule. Since the time Congress adopted the 
New York Act and amendment, now called the Long¬ 
shoremen ’s Act, the provisions of the Act in question 
have been passed upon by various Federal Cdurts. 


1 



One of the leading cases on the question here in¬ 
volved is that of Texas Employers’ Insurance Asso¬ 
ciation, et ah, vs. Sheppeard, 32 Fed. (2d) 300, de¬ 
cided bv the United States District Court of Texas 
on April 12th, 1021), the opinion being as follows: 

“This is a suit to set aside for error in law 
the award of the Commissioner under the 
Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act in a case of ‘temporary total 
disability, and permanent partial disability’ 
both resulting from the same injury to an arm. 

“The Commissioner found 35 weeks and 4 
days’ total temporary disability from Novem¬ 
ber 30, 1927, to August 4, 1928, and after Au¬ 
gust 5, 1928, ten per cent permanent partial 
disability. He allowed compensation for tem¬ 
porary total disability for the full period, 35 
weeks and 4 days, and in addition allowed 
compensation for permanent partial disabil¬ 
ity! for 28 weeks. This latter allowance was 
arrived at bv him bv an arbitrarv method di- 
recited by the United States Employees’ Com¬ 
pensation Commission under which— 

“1. The actual healing period was allowed 
for in full, in this case 35V 2 weeks. 

“2. To the total permanent partial, 312 
weeks, there was added 3 : /> weeks, the excess 
over 32 weeks normal healing period, making 
a total of 315y L » weeks. 

“3. From this amount was subtracted 35 1 /* 
weeks already allowed for, leaving a net total 
of 280 weeks permanent partial, ten per cent 
of which is 28. 

“Plaintiff, invoking the applicable section 
of the Act which provides as follows: 

‘22. In case of temporary total disability 
and permanent partial disability, both re- 


19 


suiting from the same injury, if the tem¬ 
porary total disability continues for a 
longer period than the number of weeks set 
forth in the following schedule, the period 
of temporary total disability in excels of 
such number of weeks shall be added t6 the 
compensation period provided in subdivi¬ 
sion (c) of this section: Arm, thirty-two 
weeks; leg, forty weeks; thumb, twenty- 
four weeks; first finger, eighteen weeks; 
great toe, twelve weeks; second finger, 
twelve weeks; third finger, eight w^eks; 
fourth finger, eight weeks; toe other than 
great toe, eight weeks. 

‘In any case resulting in loss or partial 
loss of use of arm, leg, hand, foot, eye, 
thumb, finger or toe where the temporary 
total disability does not extend beyond the 
period above mentioned for such ipjury, 
compensation shall be limited to the sched¬ 
ule contained in Subdivision (c). ? 

declares that the proper award should have 
been 10 per cent of 312 weeks as provided in 
Schedule (c) for injury to an arm, plus 3 3 /2 
weeks, the excess of temporary total disability 
over the normal healing period, to w|t, 32 
weeks, and that the total award therefore 
should have been 34.7 weeks. 

“That plaintiff is right, and that the 
method pursued by the Commissioner was 
wholly arbitrary and not only not supported 
by, but in the face of, the controlling section 
of the law, I think entirely plain. 

“Not only is the language of Sec. 22 jn my 
opinion as a matter of first impression, capa¬ 
ble of no other construction, but the counts of 
New York, from which the provision was 
taken verbatim, have construed it that way, 
and it is a fundamental rule of statutory con- 
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struction that the adoption of a statute of 
another state which had been construed in the 
courts of that state, carries that judicial con¬ 
struction with it in the adopting state. 

“Congress enacted this Compensation Act 
on , March 14, 1927. At that time the courts 
of i New York, passing upon this identical 
clause, had given the statute the construction 
which its terms plainly demanded. A brief 
review of these decisions is of interest. 

“In Marhoffer vs. Marhoffer, 161 N. Y. 
Sup. 527, the Supreme Court of New York 
under the influence of a good deal the same 
kind of reasoning employed by the Commis¬ 
sion, construed the statute in accordance with 
the contention now made by the Commis¬ 
sioner, but this decision was distinctly and 
positively overruled in Marhotfer vs. Mar- 
hoffer, 116 N. E. 379. 

“The matter came up again, this time be¬ 
fore the Supreme Court of New York, and on 
March 3, 1926, in Labionti vs. John Meehan 

Sons, 214 N. Y. Sup. 442, the Supreme 
Court setting out the section which, in haec 
verba, is the same as that in the Federal Act 
under consideration here, declared that a 
claimant who has suffered partial disability, 
is entitled to an award beyond the schedule 
period named for such partial disability only 
when he can show a temporary total disabil¬ 
ity in excess of the normal healing time, and 
then only for such excess. 

“ While 1 do not agree with the Commission 
that the arbitrary rule adopted by it is in any 
wise essential to the protection of the em¬ 
ployee since he may claim either temporary 
total or permanent partial as suits him best, 
but cannot claim both, if it were so that the 
matter would under the statute result as the 
Commissioner fears, such argument ab in- 
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convenienti could not justify a departure 
from the written law, but would be a matter 
for Legislative remedy. 

“For, as said by the Court of Appeals of 
New York in the Marhoffer case, supra, ‘the 
entire matter was committed to legislative 
discretion’ except as in this case, for the ex¬ 
cess weeks above the normal healing period. 

“The whole matter of the purpose, effect 
and genius of this Compensation Act is jwell 
discussed in Fredenburg vs. Empire United 
Ky. 154 N. Y. Sup. 351; Marhoffer vs. Mar¬ 
hoffer, 116 N. E. 379. 

“If Congress, which has adopted the jNew 
York Act and the construction which the New 
York courts have put upon it, desirejs to 
change the statute so as to avoid either the 
language or the construction placed up^n it 
by the New York courts, it may do so, bui; un¬ 
til it does so the Commissioner must admin¬ 
ister the Act as it is written, and as it has 
been interpreted, and not under an arbitrary 
rule conceived by it to be more beneficial than 
the one prescribed by statute. 

Houston, Texas, April 12, 1929. 

J. C. Hutcheson, Jr., Judge.” 

It is evident that this decision was rendered after 
the subject-matter had been most deeply and fully 
considered because, before the Court rendered its 
decision on the motion for a rehearing, the Court 
presented to counsel on February 15th, 1929, the fol¬ 
lowing tentative views: 

“On motion for rehearing, the Court pre¬ 
sents to counsel the following tentative views, 
reserving final action for further investiga¬ 
tion. 
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i“I have examined the opinion of the Com¬ 
pensation Commission upon which the award 
of compensation was evidently based. This 
opinion contains the statement: 

‘But there is no qualification or restric¬ 
tion of Sec. 8 (b) nor is there in Sec. 8 (c) 

anv intention that the schedule therein shall 
* 

diminish the right clearlv given by Sec. 
8 (b).’ 

“This opinion seems to me to have over¬ 
looked the last paragraph of Sec. c— ‘In any 
case resulting in loss, etc., where the tem¬ 
porary total disability does not extend beyond 
the period above mentioned, for such injury 
the compensation shall be limited to the sched¬ 
ule contained in Sub. (c).’ 

“It is this limitation which caused me to de¬ 
cide the case as I did. This limitation seems 
to me to compel the construction that the law 
fixes for the loss of an arm, thirty-two weeks 
of uncompensated temporary total disability, 
and allows all temporary total over that time 
to be added to permanent partial. This is 
what I held the Commissioner ought to have 
done. 

“If I am wrong in this, and the paragraph 
referred to does not contain a limitation on 
Sqc. (b), then I think the opinion of the Com¬ 
missioner is wrong for another reason; that 
is, that the statute would have to be then con¬ 
strued as not fixing uncompensated temporary 
total disability, but fixing the time for which 
temporary total should be paid as such, in the 
case of an arm, 32 weeks, while transferring 
all excess temporary over into the permanent 
partial column and compensating it as such. 

“If this were correct, then in this case Tay¬ 
lor ought to have received 32 weeks tern- 
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porary total, 312 weeks permanent partial 
plus three weeks and four days, this excess of 
the temporary total over 32 weeks to be com¬ 
pensated as permanent partial. 

“This latter construction, however, I c|o not 
believe possible, because it would nullify the 
limiting section I have spoken of, which de¬ 
clares that unless the temporary total expeeds 
the period of thirty-two weeks for the arm, he 
cannot recover except the schedule. 

“These views are tentative, and sinqe the 
matter is urged with so much force I shall 
carry the motion for rehearing over until the 


next term, reserving judgment until thq 
ter is more fullv briefed. 

Houston, Texas, February 15, 1929. 

J. C. Hutcheson, Jr., Judd 


mat- 


e. 


y y 


The Sheppeard case was later, on December 16th, 
1929, approved in the case of Grays Ilarbor Steve¬ 
dore Co. vs. Marshall, 36 Fed. (2nd) 814, as follows: 


4 % * 


* The deputy found that by Reason 
of injury to his foot the employee suffered 
temporary total disability for 67 weeks, and 
permanent partial disability equivalent to 25 
per cent, of a foot lost, and he awarded com¬ 
pensation for the 67 weeks plus 25 per cqnt. of 
205 weeks. j 

“Defendants contend that section 908 (c) 
(22) limits compensation to the excess of 67 
weeks over 32 weeks, plus 25 per cent, as 
aforesaid. Section 908, in subdivision (b), 
provides that, for temporary total disability, 
compensation ‘shall be paid during the con¬ 
tinuance thereof’; in subdivision (c) |(4) it 
provides that for permanent partial disability 
due to the loss of a foot, or (18) its pjerma- 
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nent total use, compensation shall be paid for 
205 weeks; (19) for permanent partial loss of 
foot or use, compensation proportionately; 
and (-*2) ‘in case of temporary total disability 
and permanent partial disability, both result¬ 
ing from the same injury, if the temporary 
total disability continues for a longer period’ 
than M2 weeks by reason of a foot lost, ‘the 
period of temporary total disability in excess 
of such number of weeks shall be added to the 
compensation period provided in subdivision 
(e) of this section. * * In any case result¬ 
ing in loss or partial loss of use of 
foot, * * * where the temporary total dis¬ 
ability does not extend beyond the periods 
above mentioned for such injury, compensa¬ 
tion shall be limited to the schedule contained 
in subdivision (c).' 

‘‘It is plain that section 90S involves more 
or less absurd possibilities, but none the less 
it must be accepted as written; for the statute 
both creates and measures the employee’s 
right. The courts can but administer it as 
written, rongress alone having power to rem¬ 
edy any its lack or peculiarities. 

“That the statute contemplates compensa¬ 
tion for both temporary total and permanent 
partial disabilities is clear, but to be meas¬ 
ured and computed as the statute directs is 
equally clear. It would seem that (22) sus¬ 
tains defendants’ contention; for it provides 
that, when both accrue from one foot injury, 
if the temporary total does not exceed 32 
weeks, compensation shall be limited to 205 
weeks; that is, to whatever number of weeks 
the temporary total endures, plus whatever 
number of weeks thereafter, the total not ex¬ 
ceeding said 205 weeks, the permanent partial 
endures; and that in such case, if the tempo¬ 
rary total exceeds 32 weeks, compensation 
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shall be limited to 205 weeks, plus the excess 
aforesaid, that is, in the instant case, the full 
statutory compensation for the excess of 35 
weeks, plus a due proportion of said Com¬ 
pensation for such number of weeks there¬ 
after, not exceeding 205, as the permanent 
partial disability may endure. See Texas, 
etc., Ass’n. vs. Sheppeard (1). C.), 32 F. (2d) 
300. 

* * To the extent that the deputy’s 
award and order exceeds 35 weeks at full Stat¬ 
utory compensation, plus 205 weeks at 25 per 
cent, of full statutory compensation, if per¬ 
manent partial disability so long endures sub¬ 
sequent to said 35 weeks, it is not in accord¬ 
ance with law and is set aside.” 


Again, on March 8th, 1930, in the case of Fidelity 
Union Casualty Co. vs. Mundav, 26 S. W. (2nd) 
676, the Court of Appeals of Texas held that a per¬ 
manent partial award could not be added to a Tem¬ 
porary total award. 


There is nothing whatever in the District of 


Co¬ 


lumbia Compensation Act to indicate that Congress 
was not satisfied to have the Act interpreted in the 
same manner in which it had been theretofor inter¬ 
preted by the Courts of New York. Had it been the 
intention of Congress to have the Act otherwise 
apply it could very easily have changed the Act so 
that it would provide for the payment of temporary 
total disability in addition to permanent partial dis- 
abiltv, but it did not do so. 

We are advised that the State Compensation Acts 
of Massachusetts and Pennsylvania do have a pro¬ 
vision providing for the payment of temporary tjotal 
disability in addition to permanent partial dis^bil- 
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ity, and it is quite significant to note that the only 
federal cases not following the New York doctrine 
are those cited by the Appellees in their brief below 
and were cases arising in these two states. One of 
these cases is that of B. & I\ Steamboat Co. et al. 
vs. Norton and (Jube. 48 Fed. (2nd) a7, decided by 
the United States Circuit Court of Appeals for the 
Third District at Pennsylvania, and the other case 
is that of Bethlehem Shipbuilding Corporation vs. 
Monahan, b() Fed. (2nd) 457, decided May 20th, 
1931, by the District Court of the United States for 
the District of Massachusetts. 

It is respectfully urged that the Courts in these 
two cases should have followed the well established 
principle of law that when Congress adopted the 
Compensation Act of the State of New York, it also 
adopted the system of jurisprudence of the State of 
New York. It is clear that the New York decisions 
were called to the attention of tlie Courts in these 
two cases because in the Norton opinion it is said: 

‘‘Some authorities interpret a similar state 
statute (meaning evidently the statute of the 
State of Xew York, which is identical with 
the Longshoremen's Act. which applied in the 
Norton case, and which is our District of 
Columbia Act) on the theorv that although 
a man may suffer two kinds of injury from 
the same accident, lie cannot claim compen¬ 
sation for both temporary total disability and 
permanent partial disability, but must elect 
the compensation payable for one or the other 
as suits him best." 
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And in the Monahan case the Court said: 

“I am aware that this statute was Copied 
from tiie New York Statute; and that it has 
been decided bv the Courts of that Stat^?, that 
consecutive awards under subsection (l)) and 
(c) are not perinisible under it. Mar^ioffer 
vs. Marhoffer, 220 N. Y. 543. The weight of 
that decision is diminished by the clos^ divi¬ 
sion among tlie judges, four to three; <[nd as 
the opposite conclusion seems to me mpre in 
keeping with the general purpose of the stat¬ 
ute, I have felt free to follow my own view. ,, 

But apparently the Court’s attention was not called 
to the fact that prior to the decisions of the JMona- 
han and Cube cases, cases decided by the Coprt of 
Appeals of New York later than the Marhoffef case, 
affirmed the Marlioffer case without dissent. These 
cases, which we have already mentioned above, are 
Hoffman vs. Chatham, etc., Power Co., Gefers vs. 
N. Y. Window Cleaning Co., and Rubenstein vs. 
Pechter Baking Company, all decided December 4, 
1928, in 249 N. Y. 433. 

Paragraph 8 (c) (22) of the District of Columbia 
Act distinctly provides that if the temporary total 
disability shall exceed the schedule of 32 weeks, then 
such excess only shall be added to the scheduled 
period allowed for permanent partial disability. If, 
therefore, Congress had meant that an injured em¬ 
ployee should receive temporary total disability in 
addition to permanent partial disability, it not only 
would have said so in so many words, but | there 
would have been no reason for it to have enacted 
paragraph (22) of Section 8 (c). 
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The last portion of paragraph (22) provides that 
where the temporary total disability does not ex¬ 
tend beyond the scheduled healing period, compensa 
tion shall be limited to the schedule contained in Sec¬ 
tion 8 (c); but the first portion of paragraph (22) 
provides that when* the temporary total disability 
dors extend beyond the scheduled healing period, 
then such excess shall be added to the schedule for 
that particular injury, as provided by Section 8 (c) 
of the Act. In other words, the only modification of 
tin.* express limitation that compensation shall not 
exceed the schedule contained in 8 (e), dealing with 
permanent partial disability, is that where the actual 
healing period exceeds the statutory healing period, 
the amount of the excess shall bo added to the num¬ 
ber of weeks specified in 8 (c) as permanent partial 
disability compensation for the injury to that par¬ 
ticular member. 


In the first place, Section 8 (e) is a specific allow¬ 
ance by Congress for a specific injury, and by Sec¬ 
tion 8 (c) (22) Congress sought to limit all claims 
for specified injuries to the specified allowance. 


Secondly, Congress contemplated that an injury 
to a specified member would, in all likelihood, pro¬ 
duce for the time being a condition of total disabil¬ 


ity and in allowing the number of weeks for particu¬ 
lar injuries, made due allowance for a reasonable 


period of actual healing. The statutory healing 
periods, therefore, instead of indicating an intention 


on the part of Congress to set up two classes of spe¬ 
cific injuries, indicates that Congress contemplated 
a period of temporary total disability as an integral 
part of an injury to a specified member. Congress, 
however, desiring that the employee should be paid 


29 


for the specified injury, but to avoid a situation 
where the temporary total disability might exjtend 
far into the specified number of weeks allowed for 
the specified injury, arbitrarily set up what it re¬ 
garded as a reasonable period of healing, and then 
provided that the specified allowance for the loss of 
the specified member should be increased by the 
number of weeks of healing in excess of the nurjiber 
which Congress has set up as a reasonable hefiling 
period for that particular injury. In that manner, 
Congress has made allowance for a specified injury, 
and has indicated its intention that the period of 
temporary total disability reasonably following that 
specified injury shall be included within the speci¬ 
fied allowance, but has, at the same time, guarded 
against the period of total disability extendingj too 
far into the specified allowance and thus materially 
diminishing the specified allowance. 

There is nothing in the Act and there is nothin 
reason to suggest that Congress intended that had 
the claimant in this case been disabled for only 32 
weeks, his compensation should not be limited as 
specified in paragraph 8 (c). What could be the 
reason for a different limitation for a similar’ in¬ 
jury, but which caused 2 more weeks of total disa¬ 
bility? The Appellants’ contention as to the statu¬ 
tory healing period calls for no such arbitrary e 
at classification, but suggests an intelligent fjore- 
siglit on the part of Congress to provide pavijient 
for an employee whose disability is greater than 
expected to follow a particular injury. 

It is illogical and unreasonable that Section S t 
(22) should be given two constructions, that is, 


< r m 
1,1 


construction in a case where the temporary total 


that 

(c) 

one 
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disability is loss than tlie schedule healing period 
and another in a case where the temporary total dis- 
abilty exceeds the schedule healing period. An apt 
example of such unreasonableness is shown in the 
following formula: 

Illustrative Award Under the Commission’s 
Order for 10 Per Cent Partial Loss of Use 
of a Foot Where Actual Healing Period Is 
32 Weeks and One Hay. 

Allowance by Section S (b)— 

Temporary total.32 1/7 weeks 

(32.14 2/7) 

Allowance by Section 8 
(c)—Permanent par¬ 
tial .205 

Add excess of healing 
period—8 (c) (22).... 1/7 

Total compensation 
time.205 1/7 

Less temporary total.... 32 1/7 

173 

10% of 173 weeks for propor¬ 
tionate loss of use of foot.17.30 

Total compensation .49.44 2/7 weeks 

but in the above case had the injured been tempo¬ 
rarily totally disabled for an even 32 weeks, he would 
be limited under the second paragraph of 8 (c) (22) 
to 10 per cent of the scheduled 205 weeks’ compensa¬ 
tion, contained in subdivision (c) (4) or 20.5 weeks, 
instead of receiving 49.44 2 7 weeks’ compensation, 
a difference of approximately 29 weeks. It is there¬ 
fore seen that according to the Commission’s for- 
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irmla, tlie claimant would be receiving this ext^ra 29 
weeks' additional compensation merely because he 
was totally disabled the extra one dav, which is il- 
logical, unreasonable, and not in accordance with 
law. 

In the present case the temporary total disabilty 
existed for 34 weeks, whereas if claimant is to be 
limited to the schedule contained in subdivision (c), 
plus the excess healing period, he would be entitled 
to only 22.5 weeks’ compensation. There is no ques¬ 
tion but that he can elect, under Section 8 (b), to 
take the full 34 weeks’ compensation during jvhich 
he was totally disabled from working, and in f^ct he 
lias already been paid compensation for safd 34 
weeks, which the Appellants insist is the maxjmum 
number of weeks’ compensation to which he js en¬ 
titled. 

Conclusion. 


In conclusion Appellants therefore respectfully 
submit that inasmuch as the District of Colombia 
Compensation Law, here involved, was adopted by 
Congress in exact words from the New York j8tate 
Compensation Act; and inasmuch as said New York 
Act was construed and interpreted by the Counts of 
New York, both before and after its adoption by 
Congress, as precluding a recovery for temporary 
total disability in addition to a permanent partial 
disability; and inasmuch as the Supreme Court of 
the United States has definitely held that where Con¬ 
gress adopts a system of jurisprudence, it must be 
presumed to have adopted it as it was theretofore 
construed and interpreted by the Courts of the State 
from which it was adopted, that the method of com- 


i 
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putation used by the Deputy Commissioner is incor¬ 
rect and that the Appellee Darkness cannot recover 
permanent partial disability superimposed upon 
temporary total disability, but is and should be, 
under the Act in question, limited to the 34 weeks’ 
compensation which he has already received; and 
that the Decree appealed from should be reversed 
and the prayers of the Bill of Complaint granted and 
the enforcement of that part of the Deputy Commis¬ 
sioner's award representing 17.3 weeks of compen- 

*v «« •*» 

sat ion,'amounting to $432.50, be enjoined or set aside 
as not being in accordance with law. 


Respectfully submitted, 

Edwin A. Swingle, 
Ernest A. Swingle, 
Attorneys for Appellants. 



